NEPA IN THE TIME OF BIDEN

Quicker But Less Dirty:

The Biden Administration Both
Streamlines and Seeks to Expand
NEPA Environmental Review

By Elaine Y. Lee and Athena G. Rutherford

Any construction project associ-
ated with a federal agency such
as the Department of Trans-
portation or Federal Transit
Administration must comply
with the requirements of the
National Environmental Policy
Act (NEPA). With the surge
of new and upcoming infra-
structure projects funded by
the federal government, con-
tractors pursuing and working
on projects that require NEPA
compliance must understand
this nuanced, complex law and
its potential impact. This article
provides a high-level overview
of NEPA, its origins and cur-
rent framework, criticisms, and
prior administrations’ attempts to reform the law. It then
examines two sets of changes to NEPA proposed by the
Biden Administration that are arguably diametrically
opposed. One set of changes recently passed as part of the
Infrastructure Investment and Jobs Act (the Infrastruc-
ture Bill) streamlines the NEPA process; the second set of
changes is still in the review process and seeks to expand
the substantive environmental protection goals of NEPA.
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Infrastructure Bill Streamlines NEPA and CEQ
Proposed Rule Modifications Expand the Scope of
NEPA Review
On August 10, 2021, after months of deliberation, the U.S.
Senate passed the Infrastructure Bill in a bipartisan vote,
and on November 15, 2021, President Biden signed the
Infrastructure Bill into law. Key provisions of the $1.2
trillion, 2,000-page' Infrastructure Bill include funding
for upgrading domestic water supply, roads, bridges, and
broadband and cybersecurity infrastructure, among oth-
ers.? While the Infrastructure Bill primarily focuses $550
billion on “hard infrastructure” spending,’> among the
Bill’s major plans for infrastructure are sweeping changes
to NEPA.

The Infrastructure Bill has gained significant attention

for its environmental provisions, including those that are
designed to streamline the review process under NEPA.
The latest iteration of changes to NEPA illustrate the
Biden Administration’s attempt to remedy commonly
argued shortcomings of the law through lasting changes
that will withstand the turnover of future administrations.

At the same time, on October 6, 2021, the White
House Council on Environmental Quality (CEQ) pro-
posed modifications to its regulations for implementing
NEPA. The explicit goal of these modifications is to undo
changes made by the Trump Administration that nar-
rowed the scope of environmental review under NEPA.
The proposed modifications would restore emphasis on
the environmental protection goals of NEPA. The CEQ
has also indicated it would issue a second round of NEPA
rule changes to further expand the scope of NEPA’s envi-
ronmental review.

Changes to NEPA impact contractors and consultants
who are engaged directly to assist with preparation of
NEPA documents. Trends in the construction industry
toward design-build projects mean the NEPA process
can delay construction and increase the cost of projects.
Though the Biden Administration’s changes and pro-
posed rule changes are intended to improve the NEPA
process, the effect of the changes in the Infrastructure Bill
and the proposed CEQ rule changes leave a lot uncertain.
Nonetheless, they should provide greater clarity for con-
tractors working on projects that require completion of
the NEPA process.

NEPA Origins and Current Framework
Under the Nixon Administration, the Environmental Pro-
tection Agency (EPA) was charged with protecting the
environment, which included authority to monitor the
nation’s water quality, pollution, and the effects of chem-
icals upon fish and wildlife.* This national commitment
to the protection of the environment was memorialized
by the passage of NEPA in 1969.°

NEPA, commonly referred to as the “look before you
leap” law, established a nationwide environmental policy
framework for planning and decision-making with respect
to federal agencies. NEPA’s rules apply to a broad range
of federal actions, such as federally funded construction
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The level of review required by NEPA

is commensurate with the estimated
impact on the environment.

projects, plans to manage and develop federal lands, and fed-
eral authorizations of nonfederal activities (such as licenses
and permits).®* NEPA’s express purpose is

[t]o declare a national policy which will encourage
productive and enjoyable harmony between man
and his environment; to promote efforts which will
prevent or eliminate damage to the environment
and biosphere and stimulate the health and wel-
fare of man; to enrich the understanding of the
ecological systems and natural resources important
to the Nation; and to establish a Council on Envi-
ronmental Quality.”

NEPA applies to all federal agency actions that have a
significant impact on the human environment.® This includes
direct, indirect, and cumulative impacts.” Additionally, NEPA
applies to private actions that require federal permits, includ-
ing mining projects on federal lands, or pipelines that require
federal permits.

Look Before You Leap
Touted as a foundational environmental law, NEPA is unique:
it provides no substantive mandate.!® NEPA does not require
the government to protect the environment, and it does not
force the government to choose projects with the least impact
on the environment. Rather, it is a procedural statute in which
the federal government is mandated to prepare an environ-
mental review whenever federal agencies or others propose
projects on federal land that entail “major Federal actions.”"!
The level of environmental review per project is designed
to be proportional with the level of risk of environmental
harm (i.e., the projects with the biggest risk of environ-
mental harm undergo the most rigorous level of review).!
NEPA requires the study of potential environmental
and related social and economic impacts of a proposed
project, both positive and negative, as well as individual
and cumulative impacts.'® The law also requires agencies to
consider reasonable alternatives to the proposed project

before planning whether or how to proceed.'* Further,
NEPA vests communities and the public at large with the
right to comment on federal actions; this comment process
is designed to encourage informed decision-making. The
federal government must weigh environmental and socio-
economic issues before decisions are made, and the right to
comment supports accountability and governmental trans-
parency by mandating that environmental reviews be made
public.'s

Levels of Scrutiny

As previously mentioned, the level of review required by
NEPA is commensurate with the estimated impact on
the environment. In determining the appropriate level of
NEPA review, the federal agency for the proposed action
should determine whether the proposed action:

1. normally does not have significant effects and is
categorically excluded;

2. isnot likely to have significant effects or the signif-
icance of the effects is unknown and is therefore
appropriate for an environmental assessment; or

3. is likely to have significant effects and is there-
fore appropriate for an environmental impact
statement.'¢

The first of the three levels of NEPA review listed
above is a Categorical Exclusion (CE). A CE is the sim-
plest and most common level of review required by NEPA,
and it is permitted when the federal agency for the project
determines that the project does not individually or cumula-
tively have a significant effect on the environment.'” Projects
that fall into the CE category may be approved without an
Environmental Impact Statement (discussed below) so long
as it does not involve “extraordinary circumstances.”'® Nota-
bly, Congress has created statutory CEs for select oil and
natural gas development projects."

The midlevel NEPA review (second in the list above) is an
Environmental Assessment (EA). An EA is prepared when
the lead federal agency determines that a project would not
cause significant impacts to the environment.?® If the lead
agency determines that projected impacts are not significant,
then it issues a Finding of No Significant Impact (FONSI).
Or, alternatively, the lead agency can issue a “mitigated
FONSI,” which is inclusive of measures the agency plans
to implement to reduce impacts of the proposed project to
a level that is not significant.?! However, if the project is
determined to in fact have a significant effect, then an Envi-
ronmental Impact Statement will be required.?

The third and most stringent level of review required
by NEPA involves the completion of an Environmental
Impact Statement (EIS). This level of review is triggered
when a federal project’s impacts are known to be sig-
nificant in terms of their context and intensity.>* The
preparation of an EIS is not done all at once; rather, it
is completed in stages.

Published in The Construction Lawyer, Volume 41, Number 4. © 2022 American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may not
be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.

18 THE CONSTRUCTION LAWYER

Volume 41, Issue 4, 2022



First, the lead agency publishes in the Federal Register
a Notice of Intent (NOI) to prepare an EIS.>* The NOI
describes the project contemplated plus the rationale for
the action, and it invites public comment upon environ-
mental issues posed by the project.”® Once the lead agency
receives public comment, it then prepares a draft EIS ana-
lyzing the direct, indirect, and cumulative impacts of both
the proposed action and one or more alternative means of
achieving the desired outcomes.?® A draft EIS must con-
trast the impacts that are likely to occur from each posed
alternative versus the impacts that would occur from a
course of no action (i.e., the “no action alternative™).?’

Next, the public is invited to comment upon and review
the draft EIS.?® The lead agency must review, consider,
and respond to the public comment before issuing a final
EIS and Record of Decision (ROD).?* Should there be
shortcomings identified in a draft or final EIS, the lead
agency may amend the EIS or submit a supplemental
EIS.*® Notably, the vast majority of federal actions do not
require an EIS, as most do not involve significant envi-
ronmental impacts. Note that the EPA tracks the number
of EISs prepared per annum, but it does not track numbers
of EAs or CEs completed each year.?!

NEPA Critiques and Shortcomings
NEPA is no stranger to criticism. The law has long been
criticized as inefficient and blamed for causing lengthy
project delays and needlessly costing taxpayer dollars.?> In
recent years, the time that it takes to complete an environ-
mental review has been scrutinized. NEPA’s most ardent
opponents have called it “[almong the worst” of envi-
ronmental regulations and have claimed that NEPA has
become “a weapon for litigants to force delays.”** Critics
have proclaimed that NEPA “has long outlived its useful-
ness” and that “repealing NEPA would not make a whit
of difference to the environmental or public health.”

Nevertheless, there have been few attempts to sys-
tematically document and explain NEPA’s influence on
environmental outcomes or environmental governance.*®
For instance, hundreds of thousands of proposals each
year are potentially subject to NEPA review, though only
approximately 200 proposals currently undergo a complete
EIS review.* Instead, the vast majority of proposed actions
qualify as CEs, and roughly 50,000 proposals each year are
categorized as EAs, sometimes after modifications to the
initial proposal.’” Only in very rare instances do projects
proceed to a full-blown EIS review.*®

Proponents for amending NEPA argue it must be stream-
lined because litigation over the adequacy of environmental
review causes unnecessary delays that derail projects to the
point that many, particularly large-scale projects, are aban-
doned. On the other hand, opponents of streamlining argue
that any attempt to simplify NEPA is tantamount to lessen-
ing environmental protections and effectively cuts out public
participation in the federal decision-making process. NEPA
critics aver that the impact of litigation on project delays is

NEPA is no stranger to criticism.
The law has long been criticized as

inefficient and blamed for causing
lengthy project delays and needlessly
costing taxpayer dollars.

dubious and offer data to support their position.*

Subject to the Whims of Each Administration

Past administrations have attempted to address NEPA’s
perceived shortcomings. For instance, under the Obama
Administration, several bills were introduced in the 115th
Congress that would have curtailed judicial review of NEPA
decisions (e.g., bills that authorized the Secretary of Agri-
culture to require arbitration in lieu of judicial review
and bills that shorten the statute of limitations for NEPA
challenges).*

Additionally, in August 2017 the Trump Administration
issued Executive Order 13807, which attempted to stream-
line NEPA’s administrative processes.*! The Executive
Order’s intended to

1) focus on issues that truly matter rather than
amassing unnecessary detail [and mandating com-
pletion of an EIS review within 365 days]; 2) reduce
paperwork, including by setting appropriate page
limits [EIS statements were limited to 150 pages,
with an allowance for up to 300 pages for “com-
plex projects”];*? 3) discuss briefly issues that are
not significant; and 4) prepare analytic (rather than
encyclopedic) documents, among other measures.*

The Executive Order aimed to reduce the average time
for environmental review and approval, and it directed
executive agencies to streamline completion of all envi-
ronmental reviews of infrastructure projects, with all EISs
being completed within two years from the publication
of an NOI.* This contrasts with the results of studies per-
formed by the CEQ—the division of the Executive Office
charged with issuing guidance and interpreting regulations
that implement NEPA’s procedural requirements**—which
determined the average time for federal agencies to com-
plete an EIS is 4.5 years.*

continued on page 21
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QUICKER BUT LESS DIRTY: STREAMLING AND EXPANDING NEPA ENVIRONMENTAL REVIEW

(Continued from page 19)

Though the past two administrations sought to alter
NEPA’s requirements via different means, both were inter-
ested in addressing critiques of the law. Since its inception
in 1969, however, the CEQ has not significantly revised
NEPA’s regulations aside from the July 2020 passage of
a final rule, “Update to the Regulations Implementing the
Procedural Provisions of the National Environmental Policy
Act,” which was designed to facilitate “efficient, effective,
and timely NEPA reviews . . . by simplifying regulatory
requirements, codifying certain guidance and case law rel-
evant to these regulations, revising the regulations to reflect
current technologies and agency practices, eliminating obso-
lete provisions, and improving the format and readability of
the regulations.” Not until the current administration—nearly
40 years later— has the CEQ revised the NEPA in a more
meaningful way.*’” Considering how the landscape of con-
struction and the environment have changed in the past 50
years* and the fact that it has been decades since the CEQ
has provided any significant revisions to NEPA regulations,
the urgency in addressing NEPA’s shortcomings—whether
accurate or merely perceived—is clear.*

Biden Administration’s Changes to NEPA
Biden Infrastructure Bill Alters NEPA Requirements
The Infrastructure Bill includes spending primarily for
“hard infrastructure” but also contains several provisions
that will significantly alter NEPA review requirements.
The Infrastructure Bill’s key NEPA provisions include the
following,* all of which are intended to streamline the envi-
ronmental review process by:

1. mandating the Secretary of Transportation to iden-
tify categorical exclusions that, if applicable to other
federal agencies, would facilitate infrastructure
development relevant to transportation projects and
accelerate project delivery if available to other fed-
eral agencies;

2. allowing the establishment of a new categorical exclu-
sion for oil and gas pipeline gathering lines’' on federal
and Indian lands and expanding the scope of the exist-
ing categorical exclusion for projects of limited federal
assistance to include those that receive $6 million or
less in federal funding and have overall implementa-
tion costs of $35 million or less;

3. authorizing project sponsors and federal land manage-
ment agencies to avail themselves of the applicable
categorical exclusions established by the Federal High-
way Administration;

4. reducing the time that a lead agency has to invite other
agencies to participate in the environmental review
from 45 calendar days to 21 calendar days;

5. requiring the use of joint NEPA documents by the Fed-
eral Highway Administration and other federal land

The Infrastructure Bill includes
spending primarily for “hard
infrastructure” but also contains

several provisions that will significantly
alter NEPA review requirements.

management agencies for projects involving multiple
federal agency approvals;

6. establishing a presumptive 200-page limit for the alter-
natives analysis portion of an EIS;

7. requiring that the NEPA review process be com-
pleted within two years from the publication of the
NOI, pursuant to a schedule developed by the lead
agency;*? and

8. requiring issuance of a Record of Decision for a proj-
ect within 90 days of the final EIS.

Additional Biden Rollbacks to Trump NEPA Changes
In addition to the NEPA changes finalized in the Infra-
structure Bill, the Biden Administration implemented
additional adjustments designed to scale back Trump
reforms that could impact the pace of future infrastruc-
ture projects. The CEQ recently proposed restoring three
procedural NEPA provisions to provide communities
and decision-makers more complete information about
proposed projects, the environmental and public health
impacts of said projects, and alternatives to proposed
projects.*

Additional NEPA rule changes proposed by the Biden
Administration include the following.

1. Restore the requirement that federal agencies eval-
uate all the relevant environmental impacts of the
decisions they are making. This proposed change
would make clear that agencies must consider the

“direct,” “indirect,” and “cumulative” impacts of a
proposed decision, including by evaluating a full
range of climate change impacts and assessing the
consequences of releasing additional pollution in
communities that are already overburdened by pol-
luted air or dirty water.
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CEQ Chair Brenda Mallory says the
proposed revisions will help ensure
NEPA’s efficient application and

mitigate past shortcomings, but many
suggest that the Biden Administration
is shooting itself in the proverbial foot.

2. Restore the full authority of agencies to work with
communities to develop and analyze alternative
approaches that could minimize environmental and
public health costs. This proposed change would
give agencies the flexibility to determine the “pur-
pose and need” of a proposed project based on a
variety of factors, and to work with project pro-
ponents and communities to mitigate or avoid
environmental harms by analyzing common sense
alternatives. The 2020 NEPA rule limited federal
agencies’ ability to develop and consider alterna-
tive designs or approaches that do not fully align
with the stated goals of the project’s sponsor, often
a private company.

3. Establish CEQ’s NEPA regulations as a floor,
rather than a ceiling, for the environmental review
standards that federal agencies should be meeting.
This proposal would restore the ability of federal
agencies to tailor their NEPA procedures, consis-
tent with the CEQ NEPA regulations, to help meet
the specific needs of their agencies, the public, and
stakeholders.*

While CEQ Chair Brenda Mallory says these revisions
will be instrumental in ensuring NEPA’s efficient applica-
tion and mitigating past shortcomings,’® many suggest that
the Biden Administration is shooting itself in the proverbial
foot as these revisions are counterproductive to the Admin-
istration’s infrastructure priorities.

What Do NEPA Changes Mean for Contractors?

While NEPA imposes obligations on federal agencies to
prepare environmental reviews of federal actions, it also
has direct impacts on contractors, designers, consultants,
and other private entities working to build a federally
funded project. Changes to NEPA will, of course, affect
contractors who directly assist in the preparation of
NEPA documents. But even when a contractor is not

directly involved in the NEPA process, compliance with
NEPA may be on the critical path for federally funded
projects.

With more federally funded projects trending towards
the design-build model,* contractors are being engaged
early in the design process before the environmental per-
mitting process (including NEPA) has been completed
and construction has begun. Delays to the NEPA pro-
cess can therefore delay the completion of design and
the start of construction, and changes to the project as
a result of the NEPA process can increase risks and costs
to a design-build contractor who bid on and contracted
to build a particular project.

The impact of NEPA on contractors in the design-build
context is illustrated by 23 C.F.R. § 636.109, which spe-
cifically discusses the interplay between the NEPA process
and bidding and award of Department of Transportation
(DOT) design-build contracts. Section 636.109—helpfully
called “How does the NEPA process relate to the design-
build procurement process?”—sets out requirements for
when a design-build contract may be procured by the DOT
in relation to completion of the NEPA process. Its opening
sentence recognizes the impact of the NEPA process from
the perspective of various players: first, NEPA itself (“to
ensure that there is an objective NEPA process”); second,
public owners of the projects vis-a-vis the environmental
goals of NEPA (“that public officials and citizens have the
necessary environmental impact information for federally
funded actions before actions are taken”); third, the contrac-
tors bidding on projects still subject to completion of the
NEPA process (“that design-build proposers do not assume
an unnecessary amount of risk in the event the NEPA process
results in significant change in the proposal”); and finally,
the public owners of the project vis-a-vis the cost of the proj-
ect (“that the amount payable by the contracting agency to
the design-builder does not include significant contingency
as a result of risk placed on the design-builder associated
with significant change in the project definition arising out
of the NEPA process”).

Considering these potential impacts, section 636.109
allows the DOT to issue Requests for Quotes (RFQs) and
Requests for Proposals (RFPs) prior to the completion of
the NEPA process if they “inform proposers of the general
status of the NEPA process” and if “no commitment will
be made as to any alternative under evaluation in the NEPA
process, including the no-build alternative.””” The DOT may
even award a design-build contract prior to the conclusion of
the NEPA process, but the design-builder may only proceed
with preliminary design. It may not proceed with final design
or physical construction until completion of the NEPA pro-
cess, and the DOT is authorized to use contract hold points
or other methods of issuing multistep approvals to ensure
this.*® Further, the design-build contract must state that no
commitments are being made to any alternative evaluated
in the NEPA process, all environmental and mitigation mea-
sures identified in the NEPA document will be implemented,
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and the design-build contract will be terminated if the no-
build alternative is selected at the end of the NEPA process.”

These provisions presumably mitigate the risk that
design-build proposers face when bidding and entering into
contracts for projects that have yet to complete the NEPA
process while balancing the interests of other players. Cer-
tainly, making it clear that final design and construction may
not proceed until completion of NEPA, requiring the agency
to be explicit about the status of the NEPA process in the
RFQ and RFP, and authorizing the agency to build hold
points and/or approvals into the contract itself should reduce
the uncertainty contractors face when the NEPA process is
ongoing. Contractors bidding and contracting for these DOT
design-build contracts know they need not spend time and
money on a final design or construction until the NEPA pro-
cess is concluded.

Other aspects of section 636.109, however, still demon-
strate how much risk and uncertainty contractors face when
the NEPA process may indefinitely hold up final design and
the start of construction, and obligate contractors to keep
open the possibility of moving forward with an alternative
design—or even that NEPA may conclude that it is better not
to build the project at all. For instance, a contract awarded
prior to the final environmental approval may include a
lump-sum price subject to modification if requirements
change, or it may provide for negotiation of pricing once
environmental documents are completed.®® A design-
build contract awarded prior to the final environmental
approval must limit the type of work performed prior to
issuance of the final environmental decision to prelimi-
nary design and other efforts appropriate to assist the
agency in the environmental decision-making process.®'
Built-in holds and multistage approval processes in the con-
tract set out a path, but that path is one with many enforced
stops and check points, which inevitably create more paper-
work and potential for conflict and delay.

Given the impact the NEPA process can have on con-
tractors—both those engaged to work on NEPA documents
themselves and those in the design-build context—changes
to NEPA implemented by the Biden Administration may be
significant for contractors. The changes to NEPA set forth
in the Infrastructure Bill and recently announced by the
CEQ attempt to address some of the criticisms of NEPA by
streamlining the process while also restoring and potentially
strengthening the environmental goals of the law. The two
sets of changes arguably have diametrically opposed impacts
on contractors: The streamlining of the process leads to more
certainty around cost and timing for contractors, as well the
restoration/strengthening of the environmental protections
leads to a more intensive and costly approval process with
possibly greater range of alternatives being considered.

A More “Streamlined” Process

As critics of NEPA have long pointed out, the broad
scope and inherent ambiguity of NEPA has meant uncer-
tainty in the requirements and process of NEPA, which in

While the Infrastructure Bill’s changes
to NEPA would mostly streamline the
process, the additional rule changes

proposed by the CEQ under the Biden
Administration arguably work in the
opposite direction.

turn can mean uncertainty for contractors facing poten-
tial changes to the timing and cost of projects going
through the NEPA process. The Biden Administration’s
changes to NEPA included in the Infrastructure Bill carry
forward some of the Trump Administration’s changes that
attempt to “streamline” the NEPA process and provide
some certainty to contractors being impacted by the law.

First, the Infrastructure Bill’s alterations will provide
clarity as to which projects do not require completion of
the NEPA process at all.®> In anticipation of the many
transportation projects that will come from the passing
of the Infrastructure Bill, the Bill orders the Secretary of
Transportation—working with the Departments of Inte-
rior, Army, Commerce, Agriculture, Energy, and Defense,
and any other federal agency as needed—to identify

“categorical exclusions” to NEPA in order to “acceler-
ate delivery of a project.” CEs are defined in 23 C.F.R.§
771.117 as actions that, “based on [] past experience with
similar actions, do not involve significant environmen-
tal impacts.”® The Infrastructure Bill also allows for the
establishment of new CEs for oil and gas pipeline gath-
ering lines. Contractors bidding on projects falling under
one of the newly identified and established CEs will be
able to avoid the complication and delay of the NEPA
process entirely.

Second, to address one of the biggest challenges NEPA
poses for construction projects—the delay to start of
construction caused by the NEPA process—the Infra-
structure Bill includes several changes to shorten or set
time periods throughout the process. Time for the lead
agency to invite other agencies to participate in the envi-
ronmental review was cut from 45 days to 21 days.* The
NEPA review process itself will need to be completed
within two years from the publication of the NOI and the
lead agency must develop a schedule for the review pro-
cess. Further, the ROD must be issued within 90 days of
the final EIS. The limited review time, requirement for a
schedule to be developed, and deadline for issuance of a
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While efforts to improve NEPA’s
process are seemingly political in
nature or at least subject to the

whims of each administration, every
administration agrees that change is
necessary.

ROD will give contractors certainty in planning around
the NEPA process and facilitate better anticipating the
start of construction.

Third, the Infrastructure Bill’s requirement that federal
agencies use joint NEPA documents in projects requiring
multiple federal agency approvals, as well as the establish-
ment of the 200-page limit on the alternatives analysis
portion of an EIS, will undoubtedly streamline the pro-
cess and hopefully result in quicker completion of the
NEPA process.

The Return of A Broader Environmental Review
While the Infrastructure Bill’s changes to NEPA would
mostly streamline the process, the additional rule changes
proposed by the CEQ under the Biden Administration
arguably work in the opposite direction. The CEQ’s
recently announced rule changes seek to reverse the
Trump Administration’s weakening of the environmen-
tal protections of NEPA by restoring agencies’ obligation
to conduct a broader environmental review.® The Trump
Administration removed certain requirements of NEPA in
an effort to speed up approval of projects and eliminate
some “bureaucratic” aspects of the process.® Reversing
those changes may once again slow things down for con-
tractors on projects subject to NEPA.

The CEQ’s proposed rules would once again require agen-
cies to evaluate the direct, indirect, and “cumulative effects”
of federal projects; allow agencies to impose additional
NEPA regulations; and expand the range of “reasonable alter-
natives” that could be considered.®” The proposed rules have
been praised for restoring the environmental protections of
NEPA, and supporters argue that the rules clear up confusion
caused by the Trump Administration’s changes.® “Patching
these holes in the environmental review process will help
reduce conflict and litigation and help clear up some of the
uncertainty that the previous administration’s rule caused,”
said Brenda Mallory, the chair of the CEQ under the Biden
Administration.® “The basic community safeguards we

are proposing to restore would help ensure that American
infrastructure gets built right the first time, and delivers real
benefits, not harms, to people who live nearby.”” Support-
ers point to the possibility of costly remediation if a project
is built without adequately evaluating the environmental
impact, so a more fulsome NEPA review at the outset could
ultimately reduce the overall cost of projects.”

Certainly, setting aside the environmental and social
impacts, the proposed rules could aid contractors involved
in projects subject to NEPA by setting forth more defined
standards for the NEPA process. In the near term, they also
likely would resolve some of the litigation filed in response
to the Trump Administration’s changes, which would clear
the way for any projects held in limbo.

However, critics of the CEQ’s proposed rules argue
that the rules return NEPA to “the decades-long status quo
of perpetual delays and red tape.””> The American Road
and Transportation Builders Association’s Vice President
of Regulatory and Legal Issues, Nick Goldstein, remarked
that the proposals are “ill-timed and wholly inconsistent with
the administration’s own stated goals of modernizing the
nation’s transportation infrastructure,” noting that currently,
completion of the environmental process under NEPA can
take as long as seven years for new transportation projects.”
By requiring more comprehensive environmental evalua-
tion, the CEQ’s proposed rules could theoretically make the
NEPA process more complicated and costly, requiring more
intensive and comprehensive analysis. This analysis would
still need to occur within the procedural rules of NEPA, as
updated by the Infrastructure Bill.

Now that the Infrastructure Bill has passed, the over-
all NEPA process, even with more comprehensive review,
is confined by clearer parameters (i.c., clear deadlines for
completion of review, shortened time periods, page limits,
consistency in forms across agencies, etc.). So, for con-
tractors who are not engaged to work on NEPA documents
directly but rather are impacted by the need to wait for com-
pletion of the NEPA process before they can proceed with
the final design and construction of a project, the cumulative
effect of the Biden Administration’s recent changes to NEPA
should be to provide greater certainty and clarity, allowing
those contractors to better plan to incorporate the NEPA pro-
cess into the construction schedule and budget.

Conclusion

Contractors set to bid on or construct federal projects
subject to NEPA should pay special attention to how the
Infrastructure Bill and the Biden Administration’s rule
changes to NEPA unfold. NEPA’s process-driven design
was set to encourage rational and well-informed decision-
making, but effectiveness and efficiency concerns continue
to plague it. Though efforts to improve the efficacy and
speed of NEPA's process are seemingly political in nature
or at least subject to the whims of each administration,
the fact that every administration agrees that change is
necessary reflects a common goal of improving NEPA.
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