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Graham Greene divided his writings into two categories. The first he un-
surprisingly dubbed his “novels,” creations like The Power and the Glory
and The End of the Affair intended to be read as serious literary works. But
he also tossed off what he called “entertainments,” tales and scripts like
The Third Man and Our Man in Havana that donned the form of the escap-
ist pulp fiction crime or spy story, but that nonetheless explored profound
truths. Over time, some of Greene’s entertainments have been valued
more highly than some of the novels he thought were more legitimate.'

A similar division exists in the law reviews, and that division can be
dated to 1975 and the publication of the famous Aside reprinted here.’
There have been attempts at legal humor since time immemorial, probably
starting shortly after the appearance of the first lawyer. But a then
anonymous University of Pennsylvania law student — later revealed to be
Will Stevens, who died in 2008° — employed the gentle tools of satire and
parody while advancing legal thought in innovative ways. The present
series of the Green Bag is the modern embodiment of Stevens’s great gift,
the useful legal entertainment.*

This foreword will not pile onto the Infield Fly Rule itself or the base-
ball lore cited in the Aside, or the broader relation between law and base-
ball.’ Instead, let us celebrate the elements of style and substance that are
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both common and distinctive in the works of Stevens and those who fol-
lowed his path.

The legal entertainment usually cannot resist the temptation to satirize
the pedantry of scholarship. The pedant has been a stock figure in comedy
since Aristophanes and Terence, and worthies including Karl Llewellyn
and A.P. Herbert took scholastic excess to task in their own excursions
into legal humor.® A novice like the Stevens of 1975 was no exception in
his footnotes, documenting his very first word with a reference to the Ox-
ford English Dictionary, digressing into the Book of Genesis, and musing
about a wonder chicken.” Some humorists seize the pedantic element and
never lose hold of it, even to the present day. But once Stevens got the
nyuk-nyuks out of his system, the text of the Aside assumed a higher style
and conveyed a deeper substance.

The legal entertainment regularly presents the law as a game. Sort of.
As Art Leff observed in his anthropologist’s-eye view of American justice,
“[if] the Usa Trial is not a game, it is not not a game either.”® Law can be
literally a matter of life or death, and the fates of millions can turn on the
choices made, but the entertainment frequently portrays an all-too-human
contest of wills conducted under arbitrary or perverse rules. Stevens
launched a genre of law review scholarship on gamelike aspects of our
society.

The legal entertainment aims to startle and provoke the reader. Grant
Gilmore, contemporaneous with the Aside but late in his career, declared
in memorable prose that Contract is Dead, the consideration theory hav-
ing been murdered by rival tort doctrines.” For his pains, Gilmore was
visited with a surfeit of critical book reviews poking holes in his thesis
and his facts, sometimes ignoring or missing the remarkable truths in the
general picture he painted. As Richard Danzig concluded, the reviewers
had mistaken a “plum” — an entertainment — for “meat,” and thereby
missed out on the fun."

The Infield Fly Aside drew an audacious analogy between the centu-
ries-old evolution of the common law and a rough-hewn rule of play
quickly improvised on dusty urban ballfields. What is more, Stevens car-
ried it off with élan. His conclusion, crediting both baseball and the com-
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mon law with “changing ... only to the extent necessary to remove the
need for further change,”" could with profit be carved in marble above
the entrance to every administrative agency building in America.

Stevens wrote practical articles for continuing legal education pro-
grams, but not again in the academic law reviews. He wistfully remarked,
“My ego is simultaneously flattered and bruised by the notion that some-
thing I cranked out more than 25 years ago would prove to be the high-
light of my professional and academic careers.”'> The Green Bag publica-
tions carry his entertainer’s torch. Reader, if you seek his monument, flip
the pages around you.

F* F F

! Aside, supra note 2, at 1481.
2N.Y. TIMES (Dec. 12, 2008).
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